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ARE THE STATES EQUAL UNDER THE CONSTI- 
TUTION ? 

IN respect to the question of ultimate political supremacy 
under the constitution of the United States, the result of 
the civil war gave an answer that was decisive. No argument 
based in any particular upon the principle of state-sovereignty 
can ever again be tolerated in the arena of constitutional debate. 
Our fundamental law must always henceforth be viewed as the 
expression of a nation's will. There is abundant room for dif- 
ference of opinion as to the extent of the authority that is en- 
trusted to the government by the people ; there is food for end- 
less controversy in the distribution of powers among the many 
governmental organizations, and among the various departments 
of each ; but the right of any particular community to maintain 
its own idea on either of these points' against the contrary asser- 
tion of the organ of the whole people will never again call for 
recognition. The conviction in the South that the state had 
absolute rights as against the nation was well known to be the 
basis of the secession movement and the source of the country's 
woes. Public opinion in the victorious section demanded as the 
first fruit of its triumph the annihilation of every principle upon 
which the pernicious dogma could possibly find support. Hence 
the sweeping invasion by national legislation of the region hith- 
erto deemed sacred to state rights. Hence the culminating 
doctrine that resistance to the will of the nation instantly 
divests the state of all rights whatever. 

In the circumstances of the time it was a very easy matter 
to legislate away what had been claimed to be rights of the 
states. To provide for the permanence of the legislation re- 
quired care. The last three amendments to the constitution, 
especially the fourteenth, make a number of extremely important 
powers irrecoverable. Besides these, the precedents of the mere 
legislation oppose a substantial barrier to any future demonstra- 
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tion against the central stronghold. Among the less prominent 
features of this barrier was the series of acts which has sug- 
gested the subject of this paper. Between the outbreak of the 
war and the close of the reconstruction two new states were 
admitted to the Union, and eleven of the old states were re- 
stored to the constitutional relations which were broken off by- 
secession. In both the acts admitting the new states and those 
restoring the old, the operation of the laws was made contingent 
upon the acceptance by the states of certain fundamental con- 
ditions. The mere fact of conditions in an act of admission was 
no novelty ; the content, however, of those under consideration 
was in a large measure unprecedented, and was wholly signifi- 
cant of the times. In the discussion of the matter, the ancient 
dogma that all the states of the Union are constitutionally en- 
dowed with precisely equal powers was subjected to a careful 
examination in the light of the modern conceptions of our 
system. Under the influence of the state-sovereignty theory, 
the principle had been generally considered axiomatic. But 
now, like so many other monuments of the ante-bellum system, 
it was boldly attacked and threatened with utter demolition. 

It is the purpose of this paper to determine not so much 
whether the states ought to be equal in powers, but whether, as 
a matter of fact, they are equal, under the authoritative con- 
struction up to date of the constitution and the laws. The 
method adopted will be, first, to examine historically the process 
of admitting states to the Union, and, second, to discuss the 
bearing of the process upon the relations of the states to the 
general government. 

The germ of the doctrine of equal states and the model for 
all the pertinent provisions of ante-bellum legislation in admit- 
ting new members to the Union are found in the various acts 
by which the old Confederacy acquired dominion and estab- 
lished government in the great region between the Alleghanies 
and the Mississippi. In 1784 Virginia took the first formal step 
toward settling the disputes that had long raged about this ter- 
ritory. All her claim to lands northwest of the Ohio river 
was ceded to the United States. The cession, however, was 
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conditional. It was stipulated that the ceded region should be 
laid out and formed into states, and that the states so formed 
should be distinct republican states, and should be admitted as 
members of the Confederate Union, having the same rights of 
sovereignty, freedom, and independence as the other states. 1 
Other stipulations also were inserted, looking to the security 
of certain land-grants previously made by Virginia, and all were 
formally accepted by the Congress. The latter body had indeed 
willingly offered the pledge to form the territory into equal 
states as an inducement to the states to make the much desired 
cessions. 2 It thus appears that the principle of equality between 
the original and the newer states finds its first expression as an 
indispensable prerequisite to an enormous increase of the cen- 
tral government's dignity and power. 

Shortly after the cession of the territory northwest of the 
Ohio, the Congress provided by resolution for its government. 
This act of 1784 was the immediate predecessor of the more 
famous ordinance passed three years later. Its provisions are 
of interest as embodying certain forms of compact which have 
appeared in almost every act of admission up to the present 
day. After a description of the process by which the new 
states to be formed in the territory should become full-fledged 
members of the Union, a series of clauses was recited, which 
were to stand as a compact between the United States and 
each of the new states, unalterable except by common consent. 
These clauses provided that the states should forever remain a 
part of the Confederacy, that they should in no case interfere 
with the disposal of the soil by Congress, that they should 
impose no tax upon lands owned by the United States, that 
their governments should be republican, and that the lands of 
non-resident proprietors should not be taxed higher than those 
of residents before the state's delegates should be admitted 
to vote in Congress. 8 When this law was superseded by the 
ordinance of 1787, the same provisions were included in the 

1 Poore : Federal and State Constitutions, p. 429. 

2 Story, Commentaries, sec. 131 6. 

3 Curtis' History of the Constitution, vol. i, p. 297. 
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" articles of compact between the original states and the peo- 
ple and states in the said territory." They constituted, how- 
ever, only a small proportion of the terms in the new 
instrument. Among the additional clauses of interest to our 
investigation were found these: no person shall be molested 
on account of his mode of worship or religious sentiments ; 
navigable rivers must remain free public highways ; whenever 
any of the states to be formed shall have 6o,ooo inhabitants, 
"such state shall be admitted by its delegates into the Con- 
gress of the United States on an equal footing with the origi- 
nal states in all respects whatever " ; * and finally, the celebrated 
anti-slavery clause which had been voted down in 1784. 2 

The ordinance of 1787 contains substantially every provision 
that is to be found, by way of compact or fundamental condition, 
in any act of admission prior to the civil war. On it were based 
the forms of cession and government by which the lands west 
of Georgia and North Carolina became territories of the United 
States. There is room for serious doubt as to the power of 
the old Congress to guarantee the admission of new states on 
equal terms with the old. Madison, in The Federalist, regards 
the promise in the ordinance of 1787 as wholly unauthorized by 
the Articles of Confederation. 3 But a new condition of affairs 
was brought about by the adoption of the constitution, and the 
re-enactment of the territorial ordinance by the new Congress 
in 1789. There was no doubt whatever of the power of Con- 
gress under the constitution to admit states on an equal footing 
with the original thirteen. The uncertainty now became as to 
whether the new-comers could enter on any other terms. The 
debates in the convention revealed considerable soreness among 
many politicians of the Northern and Eastern states at the pros- 
pect of the overwhelming weight of the South and West when 
the new states should be well settled. Manifestations of this 
feeling were frequent during the long struggle over the adjust- 

1 Poore's Constitutions, p. 433. 

2 "There shall be neither slavery nor involuntary servitude in the said territory, 
otherwise than in the punishment of crimes, whereof the party shall have been duly 
convicted." 

8 Federalist, no. 38, end. 
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ment of representation. 1 Gouverneur Morris was the most 
outspoken in hostility to the equality of the new members of 
the Union. Having failed in an effort to discriminate against 
them in the matter of representation, he was more successful 
when the clause in reference to the admission of new states 
came up for discussion. As reported from the committee of 
detail, this clause provided that such states should be admitted 
by a two-thirds vote of Congress. Only in reference to those 
arising within the boundaries of any of the old states was it 
declared that they should be admitted on the same terms with 
the original thirteen. All others, by implication, were subject 
to the discretion of the legislature. Morris, however, objected 
to limiting this discretion in any way, and on his motion the 
distinction was stricken out and the clause was remodelled in 
its present form, vis., " New states may be admitted by Con- 
gress into this Union." 2 So far as the intention of this clause 
is concerned, therefore, there seems to be no reason to assert 
that the constitution forbids inequality. Let us now review the 
practice and precedents in the further growth of the nation. 

Vermont was the first new state to enter the Union. Her 
admission had been contemplated by the framers of the consti- 
tution, and the final form of the clause in reference to new 
states within the jurisdiction of the old had been determined 
with a view to her quarrel with New York. 3 Congress' act of 
admission consisted of a simple statement that Vermont should 
be a member of the Union. The same simplicity characterized 
the entrance of Kentucky. This state originally formed the 
western half of Virginia. Virginia agreed to the separation of 
the territory on certain conditions to be accepted by the latter, 
and by the United States. The act of admission simply recog- 
nized the new state. Tennessee was the next to enter the 
Union. The act of cession by North Carolina contained about 
the same stipulations as the instrument by which the North- 
west Territory was granted by Virginia. The act of admission 

1 Bancroft, History of the Constitution, II, pp. 84, 85, el passim. 

2 Elliot's Debates, V, p. 493. 

3 Curtis, Hist, of the Const., vol. ii, p. 353. 
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presented for the first time in a Congressional enactment the 
formula : " on an equal footing with the original states in all 
respects whatever." 1 This clause occurs in either the enabling 
act or the act of admission of every state subsequently ad- 
mitted. 

The first state formed from the Northwest Territory was 
Ohio, in 1802. She was also the first to pass from the territo- 
rial form under the direction of an enabling act. This act has 
been the model for all succeeding legislation of the kind, and in 
it may be found provisions that have since been relied upon as 
a basis for the claim of Congress' right to exact conditions of 
an applicant for admission. By it the inhabitants of the terri- 
tory included in certain designated boundaries were authorized 
to form a constitution which must be republican and not repug- 
nant to the ordinance of 1787. These two requirements were 
designed to fulfil the duty of the United States, first to the 
constitution, in guaranteeing a republican form of government, 
and second, to Virginia, in carrying out the terms of the act of 
cession, as embodied in the ordinance of 1787. The enabling 
act then proceeds to offer to the state's convention, for its free 
acceptance or rejection, three propositions : first, to grant to 
the state certain lands for the support of schools ; second, to 
grant to the state the salt-springs and sufficient adjacent land to 
work them ; and third, to apply to the building of roads and 
canals for the benefit of the state five per cent of the proceeds 
of public lands sold within the state. The acceptance of these 
offers, however, must be accompanied by an ordinance, irrevo- 
cable without the consent of the United States, declaring that 
lands sold by the United States should be exempt from taxation 
for a period of five years after the sale. Such an ordinance was 
duly enacted. 

In 1 806, Louisiana became a state. The enabling act in this 
case laid down a large number of requirements to which the 
constitution of the new state must conform. These were based 
mainly on the ordinance of 1787, and were obviously designed 
to counteract any foreign influences that might have taken root 

1 Poore's Constitutions, p. 1677. 
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while the territory was under European dominion. No terms 
were offered to Louisiana as to Ohio. But an irrevocable ordi- 
nance was demanded, which should bind the state to all. the 
stipulations contained in the ordinance of 1787, as well as to 
the five year exemption from taxation of public lands sold by 
the United States. There is no equivalent whatever offered in 
return for these demands, and the peremptory character of 
Congress' dealing with the state is revealed still more dis- 
tinctly in the act of admission. For some reason, the irrev- 
ocable ordinance which the Louisiana convention adopted 
omitted the declaration that the Mississippi and other navigable 
rivers should be free from tax or toll. Congress, therefore, 
made that declaration a proviso of the state's admission, and 
clinched it with these words : " The above condition, and also all 
other the terms and conditions contained in the third section 
of [the enabling act] shall be considered, deemed, and taken 
fundamental conditions and terms upon which the said state is 
incorporated in the Union." x Such language might be thought 
fatal to the claim of equality among the states, were it not that, 
in the same section, the act declares Louisiana admitted " on an 
equal footing with the original states in all respects whatever." 
The legislator could only have joined these two provisions on 
the understanding that all the original states labored under the 
same restrictions that were imposed upon Louisiana. 

No new principle appeared in the admission of the next five 
states. The familiar irrevocable ordinance was a feature of 
each case, except that of Maine. Indiana, Illinois, and Ala- 
bama were granted an equivalent for their concessions, like 
Ohio ; Mississippi followed Louisiana in granting the ordinance 
absolutely. Maine came in with the consent of Massachusetts, 
and with no provision further than that of equality with the 
original states. 

The admission of Missouri suggests immediately the ominous 
struggle over the slavery restriction. Tallmadge's famous mo- 
tion 2 was to impose as an absolute condition upon Missouri's exist- 

1 Poore's Constitutions, p. 710. 

2 To amend the bill for admission by adding this proviso : " Provided, That the 
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ence the identical proposition which had, in the states formed in 
the Northwest Territory, assumed the form of a compact. 
Without stopping at this point to examine the line of argument 
adopted by the friends of slavery, it is sufficient to remark that 
the persistent denial of Congress' right to withhold from a new 
state a right possessed by the original members of the Union 
was the weapon which proved most troublesome to the restric- 
tionists. Only the boldest spirits ventured to combat the prop- 
osition that the nature of the Union demanded perfect equality 
among its members. The great struggle occurred over the en- 
abling act. Outside of the clause which embodied the cele- 
brated compromise, this act was substantially the same as its 
immediate predecessors. The resolution admitting the state, 
however, presented another case of absolute condition. It de- 
clared that 

Missouri shall be admitted into this Union on an equal footing with the 
original states in all respects whatever, upon the fundamental condition, 
that the fourth clause of the 26th section of the third article of the con- 
stitution submitted on the part of that state to Congress, shall not be 
construed to authorize the passage of any law 

that shall conflict, in short, with the inter-state rights of citizens 
as provided for by the constitution of the United States. 1 And 
the assent of the legislature of the state to this condition was 
demanded and was duly given. 

Arkansas organized a state government without waiting for 
the enabling act, which had by this time come to be considered 
essential. Congress admitted her, upon the express condition 
that the people of the state should not interfere with the primary 
disposal of the public lands, nor tax them while United States 
property. This proceeding, however, was evidently unsatisfac- 
tory ; for a supplementary act was passed in which these same 
conditions were made, with others, the equivalents for the cus- 

further introduction of slavery or involuntary servitude be prohibited, except for the 
punishment of crimes, whereof the party shall have been duly convicted; and that 
all children born within the said state, after the admission thereof to the Union, shall 
be free at the age of twenty-five years." 
1 3 Statutes at Large, 345. 
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tomary land grants, and were put in the form of an irrevocable 
ordinance. 1 Michigan's difficulty with Ohio about their dividing 
boundary 2 accounts for the appearance in her admission act of 
the express condition that her boundaries shall be as described 
in the act. Iowa was admitted on the fundamental condition 
that the assent of the township electors should be given to the 
act of admission. From this time to the admission of Nevada, 
in 1 864, the legislation of Congress reveals no novelty pertinent 
to our subject. Every clause of both enabling acts and acts of 
admission is a copy of some one of those that have been noticed. 

Nevada entered the Union to the accompaniment of Grant's 
guns on the Potomac and Sherman's on the Chattahoochee. It 
would be strange indeed if no mark of those fateful times ap- 
peared impressed upon her. In the enabling act, we discover 
that her constitution was required to harmonize not only with 
the constitution of the United States, but also with the princi- 
ples of the Declaration of Independence. Further, the conven- 
tion was required to provide by ordinance, irrevocable without 
the consent of the United States and the people of the state : 
first, that there should be neither slavery nor involuntary servi- 
tude in the state ; second, that there should be perfect toleration 
of religious sentiment ; and only third, that the public lands 
should be secured to the United States. These first two pro- 
visions were not absolutely unprecedented. Both were contained 
in the ordinance of 1787, and had, therefore, become part of the 
fundamental law of five states. But the special mention of them 
in an enabling act was significant. 

It was left for Nebraska, in 1867, to become a state under an 
entirely novel restriction. The act of admission is declared to 
take effect 

upon the fundamental condition that within the State of Nebraska there 
shall be no denial of the elective franchise or of any other right to any 
person because of race or color, excepting Indians not taxed, and upon 
the further fundamental condition that the legislature of said state, by a 
solemn public act, shall declare the assent of said state to said funda- 
mental condition. 

1 Poore's Constitutions, p. 118. 

2 Michigan, by Judge Cooley, in American Commonwealths series; pp. 214 et seq. 
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Colorado, the latest of the states to come in, has the pro- 
vision for religious tolerance thrown into the irrevocable ordi- 
nance by which the security of public lands is established. 
The grants of lands for schools, public buildings, etc., are in her 
case, as in that of Nevada and Nebraska, made absolute bene- 
factions. 

This completes the review of the legislation upon the addition 
of new states. It remains now to consider the case of the so- 
called rebel states, which were declared by Congress to have 
forfeited, by the attempted secession, all rights guaranteed by 
the constitution to members of the Union. By act of March 
2, 1867, Congress announced the circumstances under which 
the forfeited rights would be restored. Later acts provided for 
carrying out the proposed plan of reconstruction. Tennessee 
had previously been admitted, upon conforming voluntarily to the 
general lines of Congress' desire. Of the other ten, all but 
three were finally admitted to representation in Congress, as 
states of the Union, upon the fundamental condition that their 
constitutions should never be so amended as to deprive any citi- 
zen or class of citizens of the right to vote, except as a punish- 
ment for crime. Virginia, Mississippi, and Texas were delayed, 
through no fault of their own, in fulfilling the requirements of 
Congress, and the consequence was that the ardor of the advo- 
cates of conditions rose in the meantime to such an extent that 
two additional limitations on the equality of those states were 
imposed ; the first forbade any law excluding negroes from the 
right to hold office ; the second forbade any amendment of the 
state constitution that should deprive negroes of equal school 
privileges with the whites. 1 

From this survey of the practice since the United States 
became an independent nation, one fact stands out very dis- 
tinctly, and that is, that Congress, whether authorized by the con- 
stitution or not, has, in the exercise of its power to admit new 
states, imposed conditions on the applicants, and that too, 
both in substance and in express terms. It is equally undeniable 
that, if these conditions are valid, and if by virtue of them rights 

1 McPherson, History of Reconstruction, p. 573. 
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are withheld that are enjoyed by the original states, the ancient 
dogma that this is a union of equal states is without foundation 
in constitutional law. The first question then that must com- 
mand our attention is this : Are the laws of Congress imposing 
conditions upon new states, in accordance with the constitution 
of the United States ? 

The conditions that we have found in our examination may 
be grouped in respect to their form in three classes as follows : 
first, compacts, which, by unconstrained agreement, limit not 
only the states but also the United States in specified par- 
ticulars ; second, absolute conditions upon the admission of the 
states, but explicitly conditions precedent, and hence exhausting 
their force at the moment the admission is perfected, as for 
example, that which required the antecedent consent of the 
township electors in Iowa ; and third, absolute conditions whose 
force is obviously intended to be permanent, and which forever 
restrict the power of the state. The best example of this class 
is that which forbids the reconstructed states ever to amend 
their constitutions in certain respects. 

The subjects in respect to which Congress has enacted limita- 
tions fall under five heads : first, public lands ; second, navigable 
waters ; third, inter-state rights of United States citizens ; 
fourth, the principles of civil and religious liberty; and fifth, 
the right of suffrage. 

Let us now ascertain upon what grants of power in the con- 
stitution the right of Congress rests to legislate in each of these 
forms and upon each of these subjects. And first, is Congress 
authorized to make a compact with a state of the Union, either 
existing or in embryo ? The theory of our system is that the 
central government is one of strictly limited powers. For the 
definition of such powers as it has, only the constitution is to be 
consulted. By that instrument Congress is established as a law- 
making body. Especial care is taken to prevent the effective- 
ness of any action of the two houses under any other form than 
that specifically laid down in the constitution. Every order, 
resolution, and vote must be in fact a law. 1 In the same way, a 

1 Constitution, art. i, sec. 8. 
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compact to which Congress is a party, can have no extraordinary 
force on account of its special form. It is nothing more or less 
than a law. The agreement by the state to its terms adds 
nothing to its efficacy. Its validity can be tested only by the 
constitution. If Congress is authorized to enact that a certain 
regulation shall take effect upon the performance of some act 
by a certain community, it is authorized to enforce the regula- 
tion without regard to such act. A compact must be regarded 
then, so far as Congress is concerned, simply as a law. The 
question as to Congress' right to enter into a compact with a 
state becomes merely a question as to the constitutional power 
of the national legislature to enact a law involving the same 
principles. Our examination of the validity of the compacts 
which are supposed to create inequalities among the states must 
therefore deal with the substance rather than the form. We 
must ascertain under what grant of power in the constitution the 
various terms of the acts were enacted. 

Conditions precedent to admission must be treated on the 
same principle. The constitution itself, however, renders dis- 
cussion of these practically of no importance to our subject. 
Any act of Congress which affects United States territory only 
before its assumption of the state form may be justified under 
the plenary power granted by article 4, section 3. The violent 
and protracted controversy as to the construction of this clause 
in connection with the slavery question may be considered to 
have been settled by the war. In spite of the contrary opinion 
in the Dred Scott case, the power of Congress to make rules 
and regulations concerning the territories will be generally con- 
ceded now to be unlimited save by the express prohibitions of 
the constitution. Conditions, therefore, which prescribe cer- 
tain acts by either the people or the government of a territory 
as preliminary to admission as a state, are wholly within the 
power of the national legislature. 

An entirely different principle is involved in the matter of con- 
ditions subsequent, i.e., acts of Congress passed while the terri- 
torial form prevailed, but intended to be of binding force after 
the assumption of the state dignity. The solution of the prob- 
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lem here is very similar to that in the case of compacts. The 
condition is only a law of Congress and has no greater force 
than any other law. The validity of the law depends on the 
constitutional authority for it ; or, in short, upon the substance 
rather than the form. It is held by some, however, that by 
the wording of the constitution, Congress is given unlimited 
control over the substance of the admitting act. " New States 
may be admitted by Congress into this Union," is the form the 
clause takes. It has been shown above that the probable inten- 
tion of Gouverneur Morris in thus phrasing it was to leave room 
for an implication of power in Congress to impose conditions 
upon new states. The probability of such a purpose becomes 
certainty in the light of a letter written by Morris in 1803. " I 
always thought," he says, " when we should acquire Louisiana 
and Canada [sic], it would be proper to govern them as prov- 
inces and allow them no voice in our counsels. In wording the 
third section of the fourth article, I went so far as circumstances 
would permit to establish the exclusion." He significantly con- 
tinues : " Candor obliges me to add my belief that had it been 
more pointedly expressed, a strong opposition would have been 
made." * At the time of Louisiana's admission as a state, in 
1811-12, the Federalists made a violent resistance to the 
equality clause, and Josiah Quincy went so far as to assert his 
solemn conviction that the admission of new states from ac- 
quired territory on equal terms with the old, was sufficient 
ground for a dissolution of the Union. The principle, how- 
ever, was established, and continued in practice. down to the 
civil war, of not making the implication for which Morris so 
craftily left room. With the tide of loose construction that set 
in with 1 86 1, the usage in this matter shared the fate of so 
many others. While the doctrine of unlimited Congressional 
discretion as to conditions of a state's admission cannot be said 
to be definitely established, yet it is beyond doubt that such an 
idea finds support in a very respectable body of constitutional 
lawyers. The argument of the supporters of this theory, of 
whom Senator Edmunds is perhaps the most conspicuous, is 

1 Quoted by Judge Campbell in the Dred Scott case; 19 Howard, 507. 
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that Congress is the agent of the nation in creating political 
corporations called states. Through the constitution, the nation 
has given Congress a discretion as to the powers it may confer 
on such corporations, limited only by the positive prohibitions of 
the fundamental law. There is nothing in the constitution re- 
quiring that the states shall be equal. The character of each cor- 
poration is impressed upon it by the special act by which it is 
admitted. No court can go behind the provisions of such an 
act to apply any extra-constitutional theory that all states 
have equal rights. In respect to such powers and duties as are 
positively ascribed to the states by the constitution, there is, of 
course, equality. Every state is entitled to an equal represen- 
tation in the Senate, and to a proportionate number of members 
in the House of Representatives. Every state, whether new or 
old, is equally entitled to the guarantee of a republican form of 
government. But beyond such clearly defined rights, Congress 
may determine as it pleases the degree of restriction which it 
deems best for any particular community. 1 

In opposition to this view, the older theory maintains that the 
equality of rights in the states is distinctly embodied in the 
constitution. Even if the above stated construction of the clause 
about the admission of states were good, it must be modified by 
the amendments which have been added to the original instru- 
ment. Article ten of these amendments declares that "the 
powers not delegated to the United States by the constitution, 
nor prohibited by it to the states, are reserved to the states re- 
spectively, or to the people." This does not say "to the old 
states," or "to some of the states," but "to the states" ; and it 
would be palpably erroneous to construe this expression to refer 
to less than every state in the Union. But if this is the case, 
any state can claim every right that is not delegated to the 
United States or prohibited to the states. In short, the instant 
a community becomes entitled to the name of state, it has every 
power that is exercised by any other community bearing that 
name. A court in deciding upon a state's right to exercise a 

1 See debates on the admission of Nebraska, Congressional Globe, 2d Session, 
XXXIX Congress. 
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given power, must look not to the act of admission, but to the 
constitution under which this act of admission was passed. If 
the power in question is not delegated to the United States by 
the constitution nor prohibited by it to the states, it rightfully 
belongs to the state, anything in the act of Congress to the con- 
trary notwithstanding. But without reference to this amend- 
ment, the clause respecting admission, it is maintained, will not 
bear the construction sought to be put upon it. This clause 
does not authorize Congress to create states, but to admit them. 
The creation of the state is antecedent to the admission, and 
springs from the will of the people inhabiting the territory. 
The enabling act merely puts the stamp of the nation's approval 
upon the expression of this will. This may be, and in many 
cases has been, dispensed with. The genius of our institutions 
does not recognize the possibility of forever withholding from 
a community desiring it, the privilege of local self-government 
under the constitution. 

It must be confessed that, with all the strength of this theory, 
the derivation of the right to the state form from the genius of 
our institutions, or, as some have it, from the nature of things, 
is a little unsatisfactory. The foundation is a trifle too shadowy 
for the very substantial structure that rests upon it. 

No case has ever been decided by the Supreme Court in such 
form as to settle definitely which of these two conflicting theo- 
ries is correct. As might be supposed, a very strong leaning 
towards the latter is discernible in several opinions rendered in 
the two decades immediately preceding the war. It was found 
possible, however, in every case, to decide the issue under some 
clause of the constitution other than that referring to the ad- 
mission of states. The substance rather than the form of the 
admitting acts was considered. But whichever of these theories 
may ultimately prevail, the answer to the question we have set 
before us, — viz., whether at the present time there is any in- 
equality among the states — must be sought in the content of 
the supposed restrictions that thus far have been enacted. 
Compacts have been made with new states, by which those 
states resign certain rights ; fundamental conditions have been 



440 POLITICAL SCIENCE QUARTERLY. [Vol. III. 

imposed, prohibiting the exercise of certain rights. Whether or 
not Congress was authorized to make the limitations, let us con- 
sider to what extent such limitations discriminate against the 
newer states. 

We have already classified the restrictions that have been en- 
acted and have found the first prominent subject to be the 
public lands of the United States. Either in the form of a com- 
pact, or by way of fundamental condition, all but three of the 
states admitted since the formation of the constitution are to- 
day forbidden to tax lands, the property of the United States ; 
and in most cases the exemption covers the lands for from three 
to five years after their sale. The power of taxation has always 
been held to be an incident of sovereignty. Does this limita- 
tion upon the tax power of a state, then, interfere with the sover- 
eignty which belongs to the state in respect to matters not dele- 
gated to the United States by the constitution ? 

As to the property of the United States, it has been settled 
that wherever it is situated it is above the state's demand for 
tribute. In practice, the Federal government regularly secures 
a cession of jurisdiction by the state within whose limits land 
for a mint, post-office, or other necessary institution is de- 
manded. This custom tended to obviate all controversy on this 
precise point. The general question of a state's right to tax 
property of the United States was discussed quite fully by the 
Supreme Court in McCullough vs. Maryland. Here the state's 
lawyers contended that by the constitution the tax power of the 
state was unlimited save as to imports and exports. 1 This view 
was explicitly rejected by the court ; but a positive opinion was 
not required upon more than the single matter of the United 
States Bank. This, it was decided, the states could not tax ; 
for the bank was a constitutional means for carrying into exe- 
cution the powers vested in the general government. Whether 
land was such a constitutional means was, until very recently, 
an unsettled question. Justice McLean is responsible for the 
assertion that the government has paid taxes to the old states 

1 4 Wheaton, p. 328 tt passim. Cf. Constitution, art. i, sec. 10, cl. 2. 
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for its lands. 1 Not till a year ago was the problem authori- 
tatively solved by the Supreme Court. In Van Brocklin vs. 
Tennessee, 2 Justice Gray, in an opinion extraordinarily clear 
and exhaustive, concludes that neither the people nor the 
legislature of Tennessee had power, by constitution or stat- 
ute, to tax land so long as the title remained in the United 
States. The basis of the opinion was the principle of McCul- 
lough vs. Maryland, and the further conclusion that " the United 
States do not and cannot hold property, as a monarch may, for 
private or personal purposes. All the property and revenues of 
the United States must be held and applied, as all taxes, duties, 
imposts and excises must be laid and collected, ' to pay the debts 
and provide for the common defense and general welfare of the 
United States.' " This decision leaves no room for any claim 
that the conditions prohibiting new states to tax government 
lands deprives them of any right enjoyed by the old members of 
the Union. 

The exemption of the first purchaser of public land from the 
tax power of the state for a time falls within a different category 
from the matter just discussed. In by far the greater number 
of instances, this exemption is one of the considerations in a 
compact between the United States and the new state at its 
admission, by which, in return for the promise of exemption, 
various tracts of land are donated to the state. The transaction 
differs in no respect from an ordinary contract. The state fore- 
goes the proceeds of the tax on certain property and receives 
value in the shape of certain other property. No political right 
is resigned by the state, and the United States is vested with 
no new political power. But it may be said that the state, as a 
sovereign power in respect to real estate within her boundaries, 
may repudiate the bargain at will. How could a purchaser 
obtain redress, if a tax were imposed before the expiration of 
the specified time ? Would the United States courts undertake 
to restrain a state from taxing its own citizens ? There seems 
to be good reason to believe that they would. In the early case 

1 United States vs. R. R. Bridge Co., 6 McLean, 531. 
2117U. S. 151. 
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of Green vs. Biddle, 1 the Supreme Court decided that a compact 
by which Kentucky agreed to apply the law of Virginia to cer- 
tain land cases could not be violated by the former without 
bringing her in conflict with the constitutional provision in 
reference to impairing the obligation of contracts. There is no 
reason why a compact with the United States should not be 
subject to the same rule. But the compact in this case could 
not, of course, be binding on the state if the other party had 
exceeded its powers in making the agreement. The United 
States can only contract within its constitutional powers. Its 
power in this case, however, may very fairly be derived from the 
authority to dispose of the territory of the nation. 2 This same 
authority could also be made to cover those cases in which the 
five year exemption is enacted not as a contract but as a mere 
condition. Here there would be more room for debate, but in 
view of the very liberal margin of discretion which the court has 
recognized to Congress in the choice of means for executing its 
powers, it is not at all likely that this extra inducement to pur- 
chasers would be adjudged beyond the line. 

In addition to this limitation of the tax power of the new 
states, we find in most acts of admission the provision that the 
respective states shall disclaim title to the public lands, or shall 
not interfere with the primary disposal thereof. That such 
a provision is no real restriction does not require demonstration. 
The land is the property of the United States, and cannot be 
made more so by any law of Congress. These formulas were 
inserted in the early acts out of abundant caution, and they are 
at the present day mere survivals. 

A special case that falls under this same head is that of 
Michigan's southern boundary. Michigan claimed that she had, 
by the ordinance of 1787, an indefeasible right to enter as a 
state with the boundaries described therein. These boundaries 
would have included a strip of territory that had been assigned 
to Ohio. Congress settled the hot controversy which raged on 
the point by admitting the new state on condition that she 

1 8 Wheaton, 87. 

2 Cf. dicta in Pollard's Lessee vs. Hagan, 3 Howard, p. 224. 
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accepted a boundary that included less than she demanded. 
The question involved here seems to be rather the construction 
of the ordinance of 1787 than the ultimate control over the 
lands, and the so-called condition is only a regulation by which 
conflicting constructions are compromised. 1 

To sum up our conclusions in reference to the clauses of the 
admission acts affecting public lands, it appears that no power 
has been exercised therein which could not be applied with the 
same effect to the older states, — in short, that no inequality of 
rights among the states exists by virtue of such clauses. 

The second subject which has been covered by fundamental 
conditions is the navigable waters of the new states. The right 
of Congress to make the rule that they shall be free from toll 
is no longer a debatable question. By the constitution Congress 
is authorized to regulate commerce among the several states. 
In the case of Pollard's Lessee vs. Hagan, 2 the Supreme Court 
was called upon to construe the article of compact by which 
Alabama resigned the right to impose any burden on the navi- 
gation of her rivers. " This supposed compact," the decision 
runs, " is nothing more than a regulation of commerce, to that 
extent, among the several states." 3 This same principle was 
reaffirmed and enlarged upon in Withers vs. Buckley et al,* some 
years later; and finally in Gilman vs. Philadelphia, 5 decided in 
1865, the court clinched its former judgments by the broad as- 
sertion that " the power to regulate commerce comprehends the 
control for that purpose and to the extent necessary, of all navi- 
gable waters of the United States which are accessible from a 
state other than those in which they lie." In view of this rec- 
ord, it is idle to seek for inequality among the states in this 
particular. Congress controls the Hudson and the Susquehanna 
to precisely the same extent that it does the Missouri and the 
Arkansas. 

The third class of conditions includes, first, the common 

1 Cooley, Constitutional Limitations, 4th ed. p. 34. 
s 3 Howard, 212. 
8 Ibid. p. 230. 

4 20 Howard, 93. 

5 3 Wallace, 724. 
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clause that lands of non-resident citizens of the United States 
shall not be taxed higher than those of residents of the state ; 
and second, the condition under which Missouri was admitted, 
viz., that no law should be passed by the state by which any 
citizen of any other state should be excluded from the enjoy- 
ment of any privileges and immunities to which such citizen was 
entitled under the constitution of the United States. As to 
this latter matter, no discussion is necessary to show that there 
is no restriction placed upon Missouri that does not rest upon 
every other state. Missouri is forbidden to infringe, under color 
of her constitution, a clear provision of the Federal constitution. 
But the prohibition would be just as imperative in law without 
the act of Congress as with it ; and Massachusetts has no more 
power to deprive a citizen of another state of his constitutional 
privileges and immunities than has Missouri. The same princi- 
ple applies to one phase of the taxation of non-residents. Taxes 
are a burden to citizens, and exemption from taxation is there- 
fore an immunity. Equal exemption of residents and non-resi- 
dents is accordingly secured by the constitution, so far as 
concerns citizens of the several states. This has been so deter- 
mined by the Supreme Court in the case of Ward vs. Maryland. 1 
But the clause concerning the inter-state rights of citizens does 
not protect against discrimination such citizens of the United 
States as reside in the territories or in the District of Columbia. 
Can the land of such persons, then, be taxed by any state higher 
than the land of resident citizens of the state ? If it can, the 
original states enjoy a right which is denied to every other 
member of the Union. The question, it must be confessed, is 
never likely to become of any practical importance. If it ever 
does come up for consideration, the fourteenth amendment will 
unquestionably be relied upon to settle it. It is there declared 
that "no state shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States." 
Whether an equal rate of taxation with the other citizens of a 
state in which his land is situated is a privilege or immunity of 
a citizen of the United States is what must be decided. 

1 12 Wallace, 418. 
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In view of the narrow construction of the fourteenth amend- 
ment adopted by the Supreme Court in the Slaughter House 
and all succeeding cases, it is not likely that any power over 
state taxation would be assumed under the prohibition of the 
amendment, and it is certain that in no other part of the consti- 
tution is authority for the substance of the restriction under 
consideration to be found. If then, Congressional conditions 
upon the admission of states are ever binding, there does exist 
in reference to the power of taxation, an inequality among the 
states. 

The fourth class of restrictions includes only the single case 
of universal manhood suffrage demanded of Nebraska. The 
rebel states, it is true, were obliged to admit the negroes to the 
polls as a condition of restoration after the war ; but the action 
of Congress in this instance was acknowledged on all sides to 
be an extraordinary proceeding based upon the war powers of 
the Federal government. Nebraska, however, on no special 
ground of necessity, was distinctly prohibited to deny the right 
to vote to any citizen on account of color. At this time, 
many of the Northern states still retained the word white in the 
suffrage clauses of their constitutions. No authority of any 
weight whatever questioned the right of the states to determine 
the qualifications of electors for themselves, or admitted any 
power in Congress to interfere with the rule adopted. If the 
law of Nebraska's admission, therefore, was valid, 1 that state 
passed the first years of its existence on a plane of distinct in- 
feriority to the other states. The fifteenth amendment, how- 
ever, removed the irregularity. By it, the limitation which had 
been imposed upon Nebraska by law was made effective upon 
all the states by the constitution. As far as the regulation of 
the suffrage is concerned, the power of each commonwealth in 
the Union to-day is exactly the same. 

The fifth and last class of restrictions is that which embraces 
various provisions designed to secure the fundamental principles 
of civil and religious liberty in the states. First, as to slavery. 

1 The reasons assigned for the votes on the passage of the restricting clause in the 
Senate are interesting. See Globe, 2d Session XXXIX Congress, p. 360 ; also p. 450. 
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By the ordinance of 1787 slavery was prohibited in all the 
states to be formed from the Northwest Territory. This ordi- 
nance was enacted as a law of Congress in August, 1789. Was 
its prohibition of slavery a valid restriction on the right of a 
state to determine for itself its domestic institutions ? The 
violent and prolonged controversy on this point is familiar to 
every reader of our political history. As none of the states 
under the ordinance ever wished to establish slavery, the ques- 
tion never became a practical one. The Supreme Court held, 
in two cases, 1 that the ordinance had no more authority than 
any other law of Congress, and that its principles were only 
effective so far as discoverable in the constitution of the United 
States or in the constitutions and laws of the states respec- 
tively. 2 This view throws the question back again upon the 
constitution. No power to abolish slavery within a state was 
granted to Congress. Unless, then, the general power to im- 
pose restrictions on new states belong to the national legisla- 
ture, Ohio and the adjoining states, in spite of the slavery pro- 
hibition in the ordinance, enjoyed equal power over the subject 
with the remaining members of the Union. In admitting 
Nevada, in 1864, Congress made no-slavery an article of funda- 
mental compact with the state, and she was thus thrown into 
the same category with those formed from the Northwest Ter- 
ritory. All question as to the equality of the states in this 
respect, however, was removed by the ratification of the 
thirteenth amendment in 1865. If before that time the six 
states were inferior to the majority in their abstract power, to- 
day these latter are reduced to the lower level. 

It is only when we take up a further consideration of civil and 
religious liberty that we come to a still enduring uncertainty. 
The states formed from the Northwest Territory, as well as 
several others, are to-day bound by the terms of their admission 

1 Permoli vs. Municipality, 3 Howard, 589. Strader Hal. vs. Graham, 10 How- 
ard, 94. 

2 For a different opinion, see Spooner vs. McConnell, 1 McLean, 344. Judge 
Cooley thinks that the weight of judicial authority favors the effectiveness of the ordi- 
nance even in such principles as are not re-enacted in the state laws. Const. Limita- 
tions, 4th ed. p. 34, note. 
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forever to maintain in their constitutions what are recognized 
as the fundamental guarantees of civil liberty. The second 
article of compact in the ordinance of 1787 secures to the in- 
habitants of the territory the benefit of the writ of habeas corpus 
and of trial by jury, judicial proceedings according to the course 
of the common law, exemption from excessive fines and cruel 
or unusual punishments, and due process of law in the depriva- 
tion of life, liberty, or property. Compensation also is required 
for property or services taken by the state without consent, 
and any law impairing the obligation of contracts is declared 
void. 

Only the last of these restrictions was placed upon all the 
states by the original constitution. The rest are contained 
substantially in the constitution of every state, and were until 
recently considered secure enough without the guarantee of the 
Federal government. In the fourteenth amendment, how- 
ever, three clauses were inserted, with a purpose to guard 
against any invasion of the fundamental civil rights by the states. 

No State shall make or enforce any law which shall abridge the privi- 
leges or immunities of citizens of the United States ; nor shall any State 
deprive any person of life, liberty, or property, without due process of 
law ; nor deny to any person within its jurisdiction the equal protection 
of the laws. 

To what extent, then, do these clauses give the Federal courts 
a corrective jurisdiction over state legislation and procedure? 
Do they afford a constitutional foundation for the power as- 
sumed by Congress in laying upon the states the restrictions 
under consideration ? 

It was held at first by many lawyers that the phrase " privi- 
leges and immunities of citizens of the United States " would 
include all the ordinary ingredients of civil liberty. This was 
denied by the Supreme Court in the Slaughter House cases, 
and it was there decided that the fundamental civil rights were 
still, as before, under the primary care of the states. 1 A limita- 
tion is put upon the latter, however, by the prohibition to de- 
prive of life, liberty, or property without due process of law, 

1 16 Wallace, 77. 
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or to refuse to any one the equal protection of the laws. " Due 
process of law" has been authoritatively denned to mean the 
process and procedure of the common law. 1 The courts have 
always manifested a disposition to construe the expression with 
the greatest liberality in favor of the individual. 2 Under such 
circumstances there can be no doubt that any state can be held 
within the bounds established for particular states by the ordi- 
nance of 1787 and the various admission acts. The privilege 
of bail, exemption from immoderate fines and cruel punish- 
ment, and compensation for expropriated property are ele- 
ments of the due process which must, under the constitution, be 
observed in every state. Whether the privilege of the writ of 
habeas corpus is required by the clause under discussion may 
not be perfectly clear, but probability is strongly on the side of 
an affirmative answer. Judge Cooley considers that " due pro- 
cess" does not refer to rules of procedure only, but to "those 
principles of civil liberty and constitutional protection which 
have become established in our system of laws." 3 There can 
scarcely be a doubt that the principle of protection by the habeas 
corpus has become so established. 

A single clause of the second article of the great ordinance 
has been left unconsidered. It is prescribed that the people 
shall always be entitled to proportionate representation in the 
legislature. It is obvious, without further comment, that this 
privilege is covered by the guarantee of a republican form of 
government in the constitution. 

In the sphere of civil rights, properly so called, there is thus 
no distinction among the states in respect to their authority. 
Let us examine the matter of religious liberty. The first 
article of the ordinance of 1787 is in these words : "No person 
demeaning himself in a peaceable and orderly manner shall 
ever be molested on account of his mode of worship or religious 
sentiments in the said territory." This restriction, as part of 
the ordinance, was imposed upon a number of the states ad- 

1 Murray's Lessee vs. Hoboken Land Imp. Co., 18 Howard, 272. 

2 Davidson vs. New Orleans, 96 U. S. 97; R. R. Tax Cases, 13 Federal Reporter, 

8 Constitutional Limitations, 4th ed., p. 441. 
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mitted early in the century, but disappeared from view for a 
long time till it once more came to the surface in the admission 
of Nevada, Nebraska, and Colorado. It purports to put the 
freedom of worship in certain states under the protection of the 
Federal government. There has never been a pretence made 
that authority over this subject is conferred upon the Federal 
government by the constitution. The United States is pro- 
hibited by the first amendment from interfering with the free 
exercise of religion. The same clause forbids any abridgment 
of the right peaceably to assemble and to petition for redress 
of grievances. An opinion on the latter prohibition was 
rendered in the case of United States vs. Cruikshank. 1 It 
was argued by counsel that the prohibition implied that the 
right to assemble was a privilege of United States citizenship, 
and that it was therefore under the protection of Congress, by 
the fourteenth amendment. The court flatly rejected the plea. 
The claim to control by the United States over freedom of 
worship rests upon precisely the same ground. It follows, 
therefore, that the absolute power of Congress to impose re- 
strictions upon states at their admission is the only foundation 
for the condition under discussion, and that if this power exists, 
the states which have entered with this limitation are to that 
extent inferior in rights to the others. As long, however, as 
the spirit of tolerance remains as it is among the people, this 
fact can have no more than a speculative interest. 

This completes the review of restrictions upon the admission 
of states. A special case requiring notice is that of the rebel- 
lious states which were reconstructed by Congress. Practically 
these states were reduced to the condition of provinces, and 
then erected de novo into autonomous commonwealths. From 
a legal point of view, however, the Supreme Court refused to 
admit that the continuity of the state life had ever been broken. 2 
The course of Congress throughout was declared to have been 
a legitimate exercise of the power to guarantee a republican 
form of government. Upon this authority in the constitution, 

1 92 U. S. 542. 

2 Texas vs. White, 7 Wallace, 700. Chase's Decisions, 139. Gunn vs. Barry, 15 
Wallace, 623. 
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therefore, the justification of the conditions of restoration must 
rest. The first reconstruction act x required a constitution in 
each rebel state, framed by representatives chosen by impartial 
suffrage, and granting the franchise to the blacks. The ratifi- 
cation of the fourteenth amendment (and in case of Virginia, 
Mississippi, and Texas, of the fifteenth) was also demanded. 
These were conditions precedent to the resumption of state 
rights. Their force was of course exhausted at the moment of 
such resumption. But Congress' acts restoring normal rela- 
tions contained the most stringent form of condition subsequent 
to be found in our history. It was declared a fundamental con- 
dition of each state's representation in Congress, that the state 
constitution should never be so amended as to deprive of the 
right to vote any citizen or class of citizens entitled to vote by 
the constitution in question. This deprivation of the right to 
regulate the qualifications of voters produced a most vital in- 
equality between the reconstructed and the loyal states. It 
was removed, however, by the fifteenth amendment. But in 
the restoration of Virginia, Texas, and Mississippi, two further 
fundamental conditions were imposed. First, these states were 
forbidden to make the race, color, or previous servitude of any 
citizen of the United States a disqualification for holding office, 
or to discriminate in qualifications for office between classes of 
citizens ; and second, their constitutions were never to be so 
amended as to deprive any United States citizens of the school 
rights and privileges secured therein. 

The right to hold office is not expressly placed by the consti- 
tution under the guarantee of the United States. 2 The ten- 
dency of the Supreme Court's decisions does not indicate a 
probability that the right can be adjudged a privilege of 
United States citizenship, or be classed with those rights to 
which every state must give the equal protection of the laws. 
It is a historical fact that a determined effort was made, during 
the discussion of the fifteenth amendment in Congress, to 

1 Act of March 2, 1867. 

2 Ultra liberal construction might possibly regard it as incidental to a republican 
form of government, and thus justify its protection by Congress. 
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include the right to hold office in the prohibition of that article. 
The proposition was passed at different times by both Senate 
and House, but finally disappeared in conference committee. 1 
In view of this fact, the control of the whole subject seems to 
be still in the states, and the restriction placed upon Virginia, 
Mississippi, and Texas, deprives them of a right which is 
enjoyed by all the other members of the Union. 

The guarantee of equal school privileges to all citizens of the 
United States within those three states is based on an assump- 
tion that educational facilities are a right of United States citi- 
zenship. There is no ground in the constitution for this as- 
sumption. Education is a matter which was left wholly within 
state control. Whatever privileges in this direction are granted 
by a state to its citizens may, of course, be enjoyed by citizens 
of other states while within its boundaries. This enjoyment, 
however, is a privilege that results from state citizenship under 
the ante-bellum constitution. Citizens of the United States, as 
such, cannot claim it. The case is entirely analogous to that 
of the taxation of the land of non-residents. Unequal laws are 
unconstitutional as far as citizens of other states are concerned ; 
citizens in the territories and the District of Columbia are not 
thus protected. The act of Congress, therefore, which forbids 
any discrimination whatever in the three states limits their 
power to that extent within the bounds prescribed for the rest. 

The review of the acts of Congress by which the powers of 
the various states have been restricted is now complete. It has 
been shown that a great majority of the compacts and funda- 
mental conditions were such only in name, and were wholly 
without influence on the constitutional relations of the Federal 
and state governments. We have seen how several real and 
vital limitations imposed by law upon individual states were 
afterwards extended to all by amendment of the Federal consti- 
tution. The residuum of matters in which inequality may still 
be fairly held to exist is small and comparatively unimportant. 
In brief, it may be summed up thus : Ohio, Indiana, Illinois, 
Michigan, Wisconsin, Mississippi, Alabama, Louisiana, Arkan- 

1 Globe, 3d Session, XL Congress, pp. 1040, 1428, 1481. 
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sas, Minnesota, Iowa, Oregon, California, Kansas, Nevada, Ne- 
braska, and Colorado have not the right, enjoyed by the original 
states, of discriminating in land-taxation against citizens of the 
United States who are not citizens of any state ; Ohio, Indiana, 
Illinois, Michigan, Wisconsin, Louisiana, Mississippi, Alabama, 
Nevada, Nebraska, and Colorado are forbidden to establish any 
rule interfering with the freedom of worship or religious senti- 
ment, while no such prohibition rests upon the other states ; 
and finally, Virginia, Mississippi, and Texas are forbidden to 
make race, color, or previous condition of servitude a disqualifi- 
cation for holding office, or to amend their constitutions so as to 
deprive any citizen of the United States of the school privileges 
secured therein. 

The conclusion from all the historical facts seems to be that 
at no time since the formation of the present constitution have 
all the states of the Union been in the enjoyment of equal 
powers under the laws of Congress. A principle of con- 
stitutional law under our system can never be said to be fully 
established until it has received the positive sanction of all 
three co-ordinate departments of the government. Tested 
by this rule the theory of equal states falls to the ground. 
Neither by the judiciary nor by the executive has the doc- 
trine been authoritatively affirmed ; while the action of the 
legislature has been in many cases in positive contradiction 
of it. A century of legislation cannot but be regarded as 
making a pretty strong foundation for the construction of any 
part of the constitution. It is the legislature that must inter- 
pret the supreme law in the first instance, and such interpreta- 
tion must stand as sound until overruled by the Supreme Court. 
But in political questions the court has consistently declined to 
take jurisdiction. In such matters the action of the legislature 
is conclusive. There seems to be good reason for considering 
the relations of the United States to the individual states in re- 
spect to the terms of admission a political question. If it is, 
the theory that all states have equal powers must be regarded 
as finally defunct ; if it is not, the theory can only be galvanized 
into life by a powerful act of judicial construction. 
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But while such is the technical position of the doctrine in 
constitutional law, it enjoys a somewhat different r61e in gen- 
eral public opinion and practice. Whatever differences may 
exist in the powers which the states may exercise over different 
subjects, the powers which they do exercise are everywhere 
substantially the same. That the maintenance of such a 
condition of things is at present the wisest policy for the 
nation will be doubted by no one. Time, however, may change 
all this. The differentiation of interests in the vast region cov- 
ered by the states may bring about a situation in which the 
welfare of the whole will be best subserved by an unequal 
distribution of powers among the parts. When that time 
comes, the theory of equal states will disappear as did that of 
state-sovereignty, and possibly with as tremendous a convul- 
sion. 

Wm. A. Dunning. 



